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IN THE SUPREME COURT OF THE STATE OF HAWAI |

--- 000 ---

STATE OF HAWAI ‘I, Plaintiff-Appell ee,
VS.

WAYMAN KAUA, Def endant - Appel | ee.

NO. 25147
APPEAL FROM THE FI RST CI RCUI T COURT
(CR. NO. 99-0404)
JULY 8, 2003
MOON, C.J., LEVINSON, NAKAYAMA, AND ACOBA, JJ., AND | NTERVEDI ATE
COURT OF APPEALS JUDGE LIM ASSI GNED BY REASON OF VACANCY

OPI Nl ON OF THE COURT BY LEVI NSON, J.

The def endant - appel | ant Wayman Kaua appeals fromthe
findings of fact (FOFs), conclusions of |law (COLs), and order of
the first circuit court, the Honorable Gail C. Nakatan
presiding, filed on May 6, 2002, denying Kaua s notion for
correction of illegal sentence. On appeal, Kaua s sol e point of
error is that the circuit court erred in denying his notion for
correction of illegal sentence, based on the United States
Suprene Court’s decision in Apprendi v. New Jersey, 530 U.S. 466
(2000) .

As we discuss nore fully infra in Section II1l, we
believe that Kaua's argunment is without nerit. Accordingly, we

affirmthe circuit court’s FOFs, COLs, and order denying Kaua' s
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notion for correction of illegal sentence, filed on May 6, 2002.

. BACKGROUND

The present matter arose out of an incident that
occurred on Cctober 29, 1999, involving a hostage stand-off
bet ween Kaua and several Honol ul u Police Departnent (HPD)
of ficers during the execution of a warrant for Kaua's arrest. On
March 3, 1999, an Oahu Grand Jury indicted Kaua, charging him
with the follow ng offenses: (1) attenpted nurder in the first
degree, in violation of Hawai‘i Revised Statutes (HRS) 88 705-500
(1993) and 707-701(1)(a) (1993) (Count 1); (2) attenpted nurder
inthe first degree, in violation of HRS 8§ 705-500 and 707-
701(1)(b) (1993) (Counts I1-1V); (3) kidnapping, in violation of
HRS § 707-720(1)(b) (1993) (Count V); (4) kidnapping, in
violation of HRS § 707-720(1)(e) (1993) (Count VI); (5)
ki dnapping, in violation of HRS § 707-720(1)(f) (1993) (Count
VI1); (6) terroristic threatening in the first degree, in
violation of HRS § 707-716(1)(d) (1993) (Count VII1); (7)
possession of any firearmor ammunition by a person convicted of
certain crines, in violation of HRS § 134-7(b) and (h) (Supp.
1999) (Count I1X); (8) reckless endangering in the first degree,
in violation of HRS § 707-713 (1993) (Counts X-XI1); and (9)
carrying or use of firearmin the conm ssion of a separate
felony, in violation of HRS § 134-6(a) and (e) (Supp. 1999)
(Count XI11).

Kaua’s jury trial comrenced on Novenber 4, 1999 before
t he Honorabl e Wendell K. Huddy. On Novenber 22, 1999, the jury
acquitted Kaua of the offense of attenpted nurder in the first
degree (Count |). The jury, however, returned the follow ng

guilty verdicts as to: (1) the lesser included offense of
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attenpted assault in the first degree (Count I1); (2) the |esser
i ncl uded of fense of reckless endangering in the first degree
(Count I11); (3) the lesser included of fense of attenpted

mansl| aught er based upon extrene nmental or enotional disturbance
(EMED) (Count 1V); (4) kidnapping (Count V); (5) the |esser

i ncl uded of fense of unlawful inprisonnent in the second degree
(Count VI); (6) kidnapping (Count VII); (7) terroristic
threatening in the first degree (Count VIIl); (8) possession of
any firearmor ammunition by a person convicted of certain crimnes
(Count IX); (9) reckless endangering in the first degree (Counts
X-XI'l1); and (10) carrying or use of a firearmin the conmm ssion
of a separate felony (Count XiI1).

Wth respect to Counts V-VII, the jury found that Kaua
voluntarily rel eased the hostage taken during the subject
incident in a safe place prior to trial, thereby reducing the
of fense of kidnapping froma class A felony to a class B fel ony,
pursuant to HRS § 707-720(3) (1993). Wth respect to Counts V-
VIIl and X-XII, the jury found that Kaua possessed and used or
threatened to use a sem automatic firearmduring the comm ssion
of the of fense of ki dnapping. Finally, the circuit court nerged
Counts V and VI1 (kidnapping) and Count VI (unlawful inprisonnment
in the second degree) with Count X1l (carrying or use of a
firearmin the conm ssion of a separate felony).

On January 12, 2000, the prosecution filed a notion for

extended terns of inprisonnent, pursuant to HRS 8§ 706-662(4)(a)
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(Supp. 1999),! on the basis that Kaua was a “nultiple offender”

1 HRS § 706-662 provides in rel evant part:

Criteria for extended terms of imprisonment. A
convi cted defendant may be subject to an extended term of

i npri sonnment

under section 706-661, if the convicted

def endant satisfies one or nore of the following criteria:

(1)

(3)

(4)

(5)

We need not, and do not,

The defendant is a persistent offender whose

i mprisonment for an extended termis necessary
for protection of the public. The court shal
not make this finding unless the defendant has
previously been convicted of two felonies
commtted at different tinmes when the defendant
was ei ghteen years of age or ol der

The defendant is a dangerous person whose

i mprisonment for an extended termis necessary

for protection of the public. The court shal

not make this finding unless the defendant has

been subjected to a psychiatric or psychol ogi ca

eval uation that docunents a significant history
of dangerousness to others resulting in
crimnally violent conduct, and this history
nmakes the defendant a serious danger to

ot hers. -

The defendant is a nultiple of fender whose

crimnal actions were so extensive that a

sentence of inprisonnent for an extended termis

necessary for protection of the public. The
court shall not nake this finding unless:

(a) The defendant is being sentenced for two
or nore felonies or is already under
sentence of inprisonnent for felony; or

(b) The maxi mum terns of inprisonnent
aut hori zed for each of the defendant's
crinmes, if nmade to run consecutively woul d
equal or exceed in length the naxi num of
the extended terminposed, or would equa
or exceed forty years if the extended term
imposed is for a class A felony.

The defendant is an of fender agai nst the

el derly, handi capped, or a ninor under the age

of eight, whose inprisonnent for an extended

termis necessary for the protection of the

publi c.

addr ess whet her the assessnent of a defendant’s

status as a “professional crimnal,” interposed by HRS § 706-662(2) (Supp.

1999) as a prerequisite

to the inposition of an extended term of inprisonment,

falls within the purview of the United States Supreme Court’s decision in

Appr endi .

We do note, however, that, in 2001, the |egislature anended HRS § 706-
662 by addi ng subsection (6), which provides in rel evant part:

(6)

The defendant is a hate crine offender whose

i mprisonment for an extended termis necessary for the

protection of the public. The court shall not make
(continued...)
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and that his crimnality was so extensive that extended terns of

i mprisonment were necessary for the protection of the public.?

On February 1, 2000, the circuit court conducted a hearing on the
prosecution’s notion for extended terns of inprisonnent, at which
Kaua stipulated to, and the circuit court took judicial notice
of, (1) his prior conviction in Cr. No. 90-1996% and (2) the

of fenses in Counts II-X11 of which he was convicted in the
present matter. At the hearing, the prosecuting attorney (PA)
argued that Kaua’'s extensive crimnal history, which extended
fromhis childhood to adul thood, violent characteristics, life-

t hreatening use of firearnms, and history of substance abuse
warrant ed extended terns of inprisonnment with respect to Counts
[1-1V and VIII-XI1l. Mreover, the PA enphasized that, to date,

probation, parole, and rehabilitative treatnent facilities had

(... continued)

this finding unless:

(a) The defendant is convicted of a crinme under
chapter 707, 708, or 711; and

(b) The defendant intentionally selected a victim
or in the case of a property crine, the property
that was the object of a crinme, because of
hostility toward the actual or perceived race
religion, disability, ethnicity, nationa
origin, or sexual orientation of any person

See 2001 Haw. Sess. L. Act 240, § 3 at 631. W discuss the applicability of
Apprendi to HRS 88 706-662(1) and (3) through (6) infra in section IIlI.

2 In addition to the notion for extended termnms of inprisonment, the
prosecution filed a nmotion for mandatory mininumterns of inprisonnent,
pursuant to HRS 8 706-660.1 (1993), see infra note 7, a notion for sentencing
as a repeat offender, pursuant to HRS § 706-606.5 (1993), and a nmotion for
consecutive term sentencing, pursuant to HRS 88 706-668.5 (1993) and 706- 606
(1993). On February 17, 2000, the circuit court granted in part and denied in
part the prosecution’s notion for consecutive termsentencing. That sanme day,
the circuit court also granted the prosecution’s notions for nandatory m ni mum
ternms of inprisonnment and sentencing as a repeat offender.

3 On March 30, 1993, the circuit court sentenced Kaua in . No. 90-
1996 to a ten-year termof inprisonnent for the of fenses of possession of a
firearm by a person convicted of certain crimes, in violation of HRS § 134-
7(b) (1993), and possession of amrunition by a person convicted of certain
crimes, in violation of HRS 8§ 134-7(b) and (g) (1993).

5
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proven unsuccessful in deterring Kaua’'s crimnal behavior and,
therefore, urged the circuit court, within its discretion, to
sentence Kaua to a termof life inprisonment with the possibility
of parole. Defense counsel responded that no victimof Kaua’s
past crimes had sustained any physical injury fromhis crimnal
acts and that, although “his history and circunstances are not

consistent wth being a lawabiding citizen,” Kaua s crim nal
record did not reflect “the multiplicity and the | ength” typical
of convicted fel ons who had been sentenced to extended termns of

i mprisonment. Consequently, defense counsel requested that the
circuit court sentence Kaua to a twenty-year indeterm nate

maxi mrum term of inprisonnent, subject to a fifteen-year mandatory
mnimumterm The PAretorted that the evidence adduced at
Kaua's jury trial -- nanely, the fact that he took a wonan

host age and fired several gunshots at HPD officers in an effort
to avert the officers’ attenpt to execute a warrant for his
arrest -- substantially belied defense counsel’s suggestion that
“[ Kaua] did not ever hurt anyone.” Finally, the PA posited that
i nposing a twenty-year termof inprisonnment in the present matter
woul d, in effect, be sentencing Kaua as a “first-tinme offender.”

[PA]: If a person wal ked into a conveni ence store,
poi nted a sem automatic gun at that person and said[,] [“]I
want your noney,[”] and wal ks out of there, that person
woul d get a 20-year term 15 years w thout possibility of
parol e, not somebody who has di stingui shed thensel ves with
three felony convictions, including two hostage-takings,
[which is] probably a first in the state of Hawai:i.

In light of the foregoing argunents, the circuit court
granted the prosecution’s notion for extended terns of

i mprisonnment, remarking as foll ows:

On the Motion for Sentencing to Extended Terns of
I mprisonment, as far as the first prong is concerned, that
is, whether or not [Kaua] qualifies, again, [Kaua] has
conceded. He is a multiple offender, and he was represented
by legal counsel. Al of those facts have been proven by
the prosecution beyond a reasonabl e doubt.
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On the discretionary matters, first, on the notion for
Ext ended Term of Inprisonnent, discretionary is [whether]
such term[is] necessary for the protection of the public.

Def endant’s history suggests the followi ng; froman
early age, alcoholism substance abuse. And the substance
abuse is of great concern, because as a youth, it went from
marijuana to cocai ne, opiates, and then crysta
nmet hanphet am ne. The use sonetinmes was sporadic. But when
[ Kaua] abused the drugs, it was very severe. And
undoubtedly, in the days or weeks surroundi ng these of fenses
and perhaps shortly before these of fenses, [Kaua] was
abusing drugs in the court’s judgnent.

Now, his history al so suggests assaul tive behavi or
t hreat eni ng behavi or. W have abuse of househol d nenber,
terroristic threatening, other incidents which have been
reported or nentioned by the prosecution. Basically, it's
the court’s conclusion that while under the influence or
whi |l e under extrene stress, [Kaua] is unable to control his
behavi or. And that inpairnent has brought about assaultive
behavi or as well as threateni ng behavior.

O nore concern is . . . his access to firearms.

Bef ore these incidents, [Kaua] did have a firearm
conviction. And reportedly on other occasions, he resorted
to use of firearns, although in one incident, | understand
that it’s been disputed. And, of course, in the incidents
before the court, [Kaua] used an assault rifle.

Now, as | recited this history, | can only reach a
conclusion that in balancing all of these factors and in
rendering this sentence, |'’mconsidering the interest of the
community, and |'’mal so considering the interest of the
i ndividual. For [Kaua], | do want to give himsome hope.

For his famly, | want to give them sone hope. For the
community, | also want to give sonme protection, because

basically it does come down to the individual

And | don’t agree with the defense that it was only
[ Kaua] who was hurt in this incident.[4] He used arifle at
a long range, and | do not believe that [Kaua] was
experienced with use of that assault rifle. Shooting at a
long range with people in the vicinity, w thout any kind of
experience -- and certainly he didn’t show any ki nd of
experience; otherw se, he would have hit that police officer
who was hi di ng behind his vehicle -- other people coul d have
been hurt by wild shots. And these were shots in the
direction of a police officer, and I . . . think that [Kaua]
knew that it was a police officer who was there.
Certainly[,] he had the assistance of his spouse in
identifying who these people were outside and [in] what
capacity they were out there. |It’'s not only the police
of fi cer who coul d have been shot, but it could have been
ot her people. And | understand that there were childrenin
the vicinity. He may not have intended to hit any children
But in the manner that the rifle was being fired, there's
also a strong . . . possibility that m nors could have been

4 During the course of the hostage stand-off with HPD officers in

the present matter, Kaua sustained a bullet wound to his head, |eaving him
blind in his right eye and deaf in his left ear

7
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hurt as well as other innocent bystanders.

Basically, [Kaua], | believe when | | ook at the
factors and consider his character, his history, his
attitude, and the need for a structured environnment, |
believe that it’'s necessary for the protection of the public
to i nmpose the extended terns.

The circuit court subsequently sentenced Kaua as
follows: (1) for the lesser included offense of attenpted
assault in the first degree (Count 11), an extended indeterm nate
maxi num twenty-year prison term subject to nandatory m ni mum
terms of three years and four nonths as a repeat offender and ten
years for the use of a sem automatic firearm (2) for the offense
of reckless endangering in the first degree (Counts 111, X, X,
and Xl'l1), extended indeterm nate maxi num ten-year prison terns as
to each of Counts I, X, X, and X, subject to nandatory
mnimumterns of one year and ei ght nonths as a repeat offender
and five years for the use of a semautomatic firearm (3) for
the | esser included offense of attenpted nansl aughter based upon
EMED (Count 1V), an extended indeterm nate maxi mumtermof life
i mprisonment with the possibility of parole, subject to
mandatory mnimumterns of six years and eights nonths as a
repeat offender and fifteen years for the use of a sem automatic
firearm (4) for the offense of terroristic threatening in the
first degree (Count VII1), an extended indeterm nate maxi numten-
year prison term subject to mandatory mininmumterns of one year
and ei ght nonths as a repeat offender and five years for the use
of a semautomatic firearm (5) for the offense of possession of
any firearmor anmmunition by a person convicted of certain crines
(Count IX), an extended indeterm nate maxi numtwenty-year prison
term subject to a mandatory mninmumterm of three years and four
nonths as a repeat offender; and (6) for the offense of carrying

or use of a firearmin the conm ssion of a separate offense
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(Count Xi11), an extended indeterm nate maximumtermof life

i mprisonment with the possibility of parole, subject to a
mandatory mninmumterm of six years and eight nonths as a repeat
offender. The circuit court further ruled that the six terns
were to run concurrently wth each other but consecutively to the
sentence in Cr. No. 90-1996.

On February 28, 2000, Kaua filed a tinely notice of
appeal .® On May 1, 2001, this court issued a sunmary di sposition
order, affirmng the circuit court’s judgnment of conviction and
sent ence.

On March 13, 2002, Kaua filed a notion for correction
of illegal sentence [hereinafter, “Rule 35 notion”], pursuant to
Hawai ‘i Rul es of Penal Procedure (HRPP) Rule 35 (2001).° On March
20, 2002, the circuit court conducted a hearing on Kaua’'s Rule 35

notion, during which Kaua argued, inter alia, that, pursuant to

the United States Suprene Court’s decision in Apprendi Vv. New

Jersey, 530 U S. 466 (2000), the two-step process for determ ning

a crimnal defendant’s status as a “nultiple offender,” requisite
to the inposition of an extended term of inprisonnment pursuant to

HRS § 706-662(4)(a), see supra note 1, is to be determ ned by the

5 On March 31, 2000, Kaua filed a notion for reconsideration of
sentence and/or clarification of presentence detention credit. The circuit
court granted Kaua's notion for clarification of presentence detention credit;
al though the record does not contain an order denying Kaua’'s notion for
reconsi deration, both parties’ briefs on appeal represent that the circuit
court denied Kaua's notion for reconsideration after a hearing on April 18,
2000, the transcripts of which have not been included in the record.

6

HRPP Rul e 35 provi des:

Correction or reduction of sentence. The court nmay

correct an illegal sentence at any tine and nay correct a
sentence inmposed in an illegal manner within the tinme
provi ded herein for the reduction of sentence. . . . The

filing of a notice of appeal shall not deprive the court of
jurisdiction to entertain atinely notion to reduce a
sent ence.
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jury in a separate sentencing hearing. Kaua posited that the
bright-line rule adopted by the Apprendi Court -- i.e., that any
fact, other than a prior conviction, that increases the nmaxi num
penalty for a crinme nust be charged in an indictnment, submtted
to a jury, and proven beyond a reasonabl e doubt -- essentially
superceded this court’s “intrinsic-extrinsic” analysis, first
articulated in State v. Schroeder, 76 Hawai‘i 517, 880 P.2d 192
(1994), and reaffirned in State v. Tafoya, 91 Hawai ‘i 261, 982
P.2d 890 (1999), for purposes of determ ning whether the

I nposition of an extended term sentence was an issue for the
sentencing court or the jury. The deputy prosecuting attorney
(DPA) countered that, in Tafoya, this court expressly stated that
the two-step process for inposing an extended term of
i mprisonment under HRS § 706-662(4) was to be determ ned by the
sentencing court and not the jury.

On May 6, 2002, the circuit court issued its FOFs,
COLs, and order denying Kaua’s Rule 35 notion, wherein the

circuit court set forth the follow ng relevant FOFs and CCLs:

[FOF No. 4:] At the sentencing hearing, [Kaua]
stipulated to the underlying fact that he was being
sentenced for two or nore felonies and was under a sentence
of inprisonnent for another felony in Cr. No. 90-1996], ]

t hereby satisfying the requirements of [HRS §] 706-
662(4) (a).

[FOF No. 5:] Based on this stipulation[,] the court
concl uded that [Kaua] was a nultiple offender within the
meani ng of the statute.

[FOF No. 6:] The sentencing court al so nade specific
findings justifying the conclusion that an extended term of
i mprisonment was necessary for the protection of the public.

[FOF No. 7:] These findings included [Kaua' s] history
of substance abuse, his assaultive and threatening behavior
access to firearns, [Kaua' s] inability to control his
behavi or under extreme stress, and the severe trauma
[ Kaua’ s] behavi or caused the victim

[COL No. 1:] [Kaua] challenges the extended term of
i mpri sonment pursuant to [HRS 8] 706-662. [Kaua] argues
that[,] pursuant to Apprendi v. New Jersey, 530 U.S. 466
(2002), his Fifth and Sixth Amendnent rights were viol ated
in that the initial conplaint did not make reference to the
possibility of an extended sentence and that the sentence
enhancenent shoul d have been presented to a trier of fact to

10
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det er mi ne

[COL No. 2:] Based on the [FOFs] hereinabove, this
Court concludes that the inposition of the extended term of
i mprisonnment was properly proven and inposed in this case,
and noreover falls within the “prior conviction” exception
cited in Apprendi. The condition precedent to the
application of the extended term of inprisonnent was a prior
conviction either in the sane case or in another case.

[COL No. 3:] The facts of conviction which exposed
[ Kaua] to an extended term of inprisonment were not in the
nature of “el enments” of the offenses charged or of a
separate | egal offense.

[COL No. 4:] The facts of this case are akin to
Al mendarez-Torres v. United States, 523 U. S. 224 (1998)
whi ch was uphel d in Apprendi

[COL No. 5:] The Hawai‘ Supreme Court[,] in State v.
Taf oya, 91 Hawai‘i 261, 982 P.2d 890 (1999), stated in a
footnote that the factors listed in section 706-662(2)-(4)
were not facts susceptible of jury determ nation

On June 04, 2002, Kaua filed a tinely notice of appeal in the

present nmatter.

1. STANDARDS COF REVI EW

A Questions O Constitutional Law

“We answer questions of constitutional |aw ‘by
exerci sing our own i ndependent judgnent based on the facts
of the case,’” and, thus, questions of constitutional |aw
are reviewed on appeal “under the ‘right/wong’ standard.”
State v. Jenkins, 93 Hawai‘i 87, 100, 997 P.2d 13, 26

(citations omtted).

State v. Aplaca, 96 Hawai‘i 17, 22, 25 P.3d 792, 797 (2001).
B. Sent enci ng

[A] sentencing judge generally has broad
di scretion in inmposing a sentence. State v. Gaylord
78 Hawai i 127, 143-44, 890 P.2d 1167, 1183-84 (1995);
State v. Valera, 74 Haw. 424, 435, 848 P.2d 376
381 . . . (1993). The applicable standard of review
for sentencing or resentencing natters i s whether the
court comrtted plain and mani fest abuse of discretion
inits decision. Gaylord, 78 Hawai‘i at 144, 890 P.2d
at 1184; State v. Kumukau, 71 Haw. 218, 227-28, 787
P.2d 682, 687-88 (1990); State v. Murray[,] 63 Haw.
12, 25, 621 P.2d 334, 342-43 (1980); State v. Fry, 61
Haw. 226, 231, 602 P.2d 13, 16 (1979).
Keawe v. State, 79 Hawai‘i 281, 284, 901 P.2d 481, 484
(1995). “[F]Jactors which indicate a plain and manifest
abuse of discretion are arbitrary or capricious action by
the judge and a rigid refusal to consider the defendant’s
contentions.” Fry, 61 Haw. at 231, 602 P.2d at 17. And,
““Tglenerally, to constitute an abuse it nust appear that
the court clearly exceeded the bounds of reason or

11
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di sregarded rules or principles of |aw or practice to the
substantial detrinment of a party litigant.’” Keawe, 79
Hawai i at 284, 901 P.2d at 484 (quoting Gaylord, 78 Hawai i
at 144, 890 P.2d at 1184 (quoting Kunukau, 71 Haw. at
227-28, 787 P.2d at 688)).

State v. Rauch, 94 Hawai‘ 315, 322, 13 P.3d 324, 331 (2000)
(brackets and ellipsis points in original).

C. Statutory Interpretation

“[Tlhe interpretation of a statute .
is a question of |law reviewable de novo.” State
v. Arceo, 84 Hawai‘i 1, 10, 928 P.2d 843, 852
(1996) (quoting State v. Camara, 81 Hawai‘i 324,

329, 916 P.2d 1225, 1230 (1996) (citations
omtted)). See also State v. Toyonura, 80
Hawai i 8, 18, 904 P.2d 893, 903 (1995); State
v. Higa, 79 Hawaii 1, 3, 897 P.2d 928, 930
(1995); State v. Nakata, 76 Hawai‘i 360, 365,
878 P.2d 699, 704 (1994). .
Gay v. Adninistrative Director of the Court, 84 Hawai i
138, 144, 931 P.2d 580, 586 (1997) (sone brackets added and
some in original). See also State v. Soto, 84 Hawai‘ 229,
236, 933 P.2d 66, 73 (1997). Furthernore, our statutory
construction is guided by established rules:
When construing a statute, our forenost obligation is
to ascertain and give effect to the intention of the
| egislature, which is to be obtained primarily from
t he | anguage contained in the statute itself. And we
nmust read statutory |language in the context of the
entire statute and construe it in a manner consi stent
with its purpose.

VWhen there is doubt, doubl eness of meaning, or
i ndi stinctiveness or uncertainty of an expression used
in a statute, an ambiguity exists. .

In construing an anbi guous statute, “[t]he
meani ng of the anbi guous words may be sought by
exanm ni ng the context, w th which the anmbi guous words,
phrases, and sentences nmay be conpared, in order to
ascertain their true neaning.” HRS § 1-15(1)
[(1993)]. Mdreover, the courts may resort to
extrinsic aids in deternining legislative intent. One
avenue is the use of legislative history as an
i nterpretive tool

G ay, 84 Hawai‘i at 148, 931 P.2d at 590 (quoting State v.
Toyomura, 80 Hawaii 8, 18-19, 904 P.2d 893, 903-04 (1995))
(brackets and ellipsis points in original) (footnote
onmtted). This court may also consider “[t]he reason and
spirit of the law, and the cause which induced the
legislature to enact it . . . to discover its true neaning.”
HRS & 1-15(2)(1993). “Laws in pari materia, or upon the
same subject matter, shall be construed with reference to
each other. \What is clear in one statute nay be call ed upon
in aid to explain what is doubtful in another.” HRS § 1-16
(1993).

Rauch, 94 Hawai‘i at 322-23, 13 P.3d at 331-32 (quoting State v.

12
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Kotis, 91 Hawai‘i 319, 327, 984 P.2d 78, 86 (1999) (quoting State
v. Dudoit, 90 Hawai‘ 262, 266, 978 P.2d 700, 704 (1999) (quoting
State v. Stocker, 90 Hawai‘i 85, 90-91, 976 P.2d 399, 404-05
(1999) (quoting Ho v. Leftw ch, 88 Hawai‘i 251, 256-57, 965 P.2d
793, 798-99 (1998) (quoting Korean Buddhi st Dae Wn Sa Tenple v.
Sullivan, 87 Hawai‘i 217, 229-30, 953 P.2d 1315, 1327-28

(1998)))))).

[,
THE ASSESSMENT OF A DEFENDANT’ S STATUS AS A “MILTI PLE OFFENDER, ”
REQUI SITE TO AN EXTENDED TERM OF | MPRI SONMENT PURSUANT TO HRS
8§ 706-662(4)(A), IS TO BE DETERM NED BY THE SENTENCI NG COURT.

Kaua argues that the circuit court erred in denying his
Rul e 35 notion, on the basis that HRS § 706-662(4)(a) is
unconstitutional as applied to himand, thus, that the extended

indeterm nate maxi numterns of inprisonnment that the sentencing

court inposed upon himin connection with Counts Il-1V and VIII-
XI'll, see supra section |, violated his rights under the fifth

sixth, and fourteenth amendnents to the United States
Constitution and the parallel provisions of the Hawai ‘i
Constitution. More specifically, Kaua contends that (1) the
assessnment of a defendant’s status as a “nultiple offender” and
(2) the finding that the defendant’s “crimnal actions were so
extensive that a sentence of inprisonnment for an extended

i ndeterm nate maximumtermis necessary for protection of the
public,” interposed by HRS § 706-662(4)(a), see supra note 1, as
preconditions to the inposition of an extended indeterm nate
maxi mum term of inprisonment, present questions of fact that nust
be answered by a jury. To support his contention, Kaua relies

solely on the United States Suprenme Court’s decision in Apprendi,
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whi ch, according to Kaua, expressly rejected any distinction

bet ween “sentencing factors” and “el ements” of an of fense,

t hereby abrogating this court’s “intrinsic-extrinsic” analysis
enunci ated in Schroeder and reaffirmed in Tafoya. Mreover, Kaua
asserts that the prosecution’s failure to set forth facts in its
charging instrunment that, if proven at trial, would support the

i nposition of an extended term of inprisonnent violated his due
process right to noti ce.

The prosecution counters that the sentencing court’s
i mposition of extended term sentences in the present natter did
not run afoul of Apprendi, and, therefore, that the circuit court
did not err in denying Kaua’s Rule 35 notion. The prosecution
mai ntains that the Apprendi Court did, in fact, draw a
di stinction between facts relating to “sentencing factors,” on
t he one hand, and “el enents” of an offense, on the other, and
that only the latter nust be determned by the jury. Moreover,
the prosecution asserts that this court’s decision in Tafoya
mandat es that the requisite assessnents, for purposes of inposing
an extended term sentence under HRS 8§ 706-662(4), be made by the
sentencing court and not the jury, inasmuch as the facts relating
to whether the defendant is a nmenber of the class of offenders to
whi ch HRS § 706-662(4) applies are “extrinsic” in nature. W
agree with the prosecution.

It is settled that an extended term sentencing hearing
is “a separate crimnal proceeding apart fromthe trial of the
under |l yi ng substantive offense,” wherein “all relevant issues
shoul d be established by the state beyond a reasonabl e doubt.”
State v. Kamme, 56 Haw. 628, 635, 548 P.2d 632, 637 (1976). In
State v. Huel sman, 60 Haw. 71, 588 P.2d 394 (1979), this court

addressed the procedural protections to be accorded crim nal

14
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def endants at an extended term sentencing heari ng and announced a
two-step process in which a sentencing court nust engage in order
to i mpose an extended term sentence. |d. at 76, 588 P.2d at 398.
For purposes of a notion for an extended term of inprisonnent
under HRS § 706-662(4), the first step requires a finding beyond
a reasonabl e doubt “that the defendant is a multiple offender,
whi ch finding may not be made unl ess the defendant is being
sentenced for two or nore felonies or is under sentence for a
felony and the maxi numterns of inprisonnment authorized for the
defendant’s crines neet certain requisites.” 1d. In the event
that the sentencing court finds that the defendant is a nmultiple
of f ender under subsection (4), the second step requires the
sentencing court to determ ne whether “the defendant’s comm t nent
for an extended termis necessary for the protection of the
public.” 1d. at 77, 588 P.2d at 398.

The determ nation that the defendant is a nenber of the
class of offenders to which the particular subsection of
[HRS] 8 [706-]662 applies involves “historical facts,” the
proof of which exposes the defendant to punishnent by an
extended term sentence, sinilarly to the manner in which the
proof of his guilt exposes himto ordi nary sentencing.

But when the status of the defendant has been established,

t he process by which the court determ nes that the

def endant’s commitment for an extended termis necessary for
the protection of the public. . . is one which deals with
the subject matter of ordinary sentencing.

1d. at 79-80, 588 P.2d at 400. As such, the first phase of the
Huel sman two-step process nust afford a defendant “the ful
panoply of constitutional protections guaranteed in crim nal
proceedi ngs,” see State v. Melear, 63 Haw. 488, 498-99, 630 P.2d
619, 627 (1981), which includes the rights to notice and an

opportunity to be heard, cross-exam nation of w tnesses appearing
at the sentencing hearing, and the evidentiary saf eguards set
forth in the Hawai ‘i Rul es of Evidence (HRE). See Kanmae, 56 Haw.
at 638, 548 P.2d at 638-39. By contrast, the procedural
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saf equards to which the second phase of the Huel sman two-step
process is subject are those applicable to ordinary sentencing,
and, therefore, “the HRE are not controlling.” State v. Loa, 83
Hawai ‘i 335, 355, 926 P.2d 1258, 1278 (1996). Moreover, “[u]nder

ordi nary sentencing procedures, the court is ‘afforded w de
latitude in the selection of penalties fromthose prescribed and
in the determ nation of their severity. This authority is
normal Iy undi sturbed on review in the absence of an apparent
abuse of discretion or unless applicable statutory and
constitutional comands have not been observed.’” State v.
Okunura, 78 Hawai‘i 383, 413, 894 P.2d 80, 110 (1995).

In Schroeder, this court addressed the question whet her
t he def endant had a due process right to reasonable notice of the

circuit court’s intention sua sponte to inpose a nmandatory

m ni mum prison term pursuant to HRS § 706-660.1 (1993),7 as an
el enent of the defendant’s sentence arising out of his conviction

of ki dnappi ng under circunstances in which the prosecution had

affirmatively sought only the inposition of a mandatory m ni num
sentence in connection with the defendant’s robbery conviction.
Schroeder, 76 Hawai ‘i at 530-32, 880 P.2d at 205-07. The

def endant argued on appeal that the mandatory m ni num sentence

7 HRS § 706-660.1 provides in relevant part:

Sentence of imprisonment for use of a firearm,
semiautomatic firearm, or automatic firearm in a felony.
(1) A person convicted of a felony, where the person had a
firearmin the person’s possession or threatened its use or
used the firearmwhile engaged in the conmm ssion of the
fel ony, whether the firearmwas | oaded or not, and whet her
operable or not, nmay in addition to the indeterninate term
of inprisonment provided for the grade of offense be
sentenced to a mandatory mini mum term of inprisonment
wi t hout possibility of parole or probation the | ength of
whi ch shall be as foll ows:

tbj ' ﬁor a class Afelony -- up to ten years.
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i nposed in connection with the kidnapping conviction was illegal,
because (a) the indictnent did not give himnotice of the
possibility of an enhanced sentence based on HRS § 706-660.1 and
(b) at sentencing, the circuit court did not find beyond a
reasonabl e doubt the “aggravating circunstances” requisite to a
mandat ory m ni num sentence under HRS 8 706-660.1 -- i.e., the use
or threat of using a firearmduring the comm ssion of a felony.
Id. at 522, 880 P.2d at 197. In rendering its opinion, this
court conpared and contrasted the analysis set forth in Huel sman
on the one hand, and State v. Estrada, 69 Haw. 204, 738 P.2d 812

(1987), on the other, in order to glean their application to the
paraneters governing the inposition of an enhanced sentence. In
doing so, this court distinguished between the nature of the
“aggravating circunstances” germane to HRS § 706-662 (extended
term sentencing) and those gernane to HRS 8§ 706-660.1 (sentence

of inprisonnment for use of a firearm.

[T]wo aspects of the Huel sman rule are significant. First,
the “historical facts” pertinent to the inposition of

ext ended prison terms pursuant to HRS § 706-662 are to be
found by the sentencing court after the defendant’s

adj udi cation of guilt at trial by the trier of fact.
Second, this particular fact-finding process is wholly

i ndependent of the allegation of any foundationa
“aggravating circunmstances” in the indictnment or conplaint
containing the charges agai nst the defendant. See Oyler v.
Boles, 368 U.S. 448, 452 . . . (1962). This is precisely
why [State v.] Apao, [59 Haw. 625, 586 P.2d 250 (1978), ]
which did not involve HRS § 706-662 extended term
sentencing, received no nmention in Huel sman and why the
Estrada court construed Huel sman as recogni zi ng that such
ext ended term sentenci ng was subject to “different
procedures” than those applicable to other forms of
“enhanced” sentencing. See Estrada, 69 Haw. at 230, 738
P.2d at 829.

In short, the Huelsman rule is limted to enhanced
sentenci ng, such as extended prison terns pursuant to HRS
88§ 706-661, 706-662, and 706-664, in which the
“determi nation that the defendant is a menber of the class
of offenders to which the particular [statute] applies
i nvolves ‘historical facts.’” Huelsman, 60 Haw. at 79, 588
P.2d at 400. This is because such “historical facts” are
whol ly extrinsic to the specific circunstances of the
defendant’ s of fense and t herefore have no bearing on the
i ssue of guilt per se. By contrast, if the “aggravating
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circunstances” justifying the inposition of an enhanced
sentence are “enneshed in,” or, put differently, intrinsic
to the “conm ssion of the crinme charged,” then, in
accordance with the Estrada rul e, such aggravating
circunstances “nust be alleged in the indictnment in order to
give the defendant notice that they will be relied on to
prove the defendant’s guilt and support the sentence to be

i mposed, and they nust be determ ned by the trier of fact.”
[State v.] Schroeder, [10 Haw. App. 535, 545,] 880 P.2d
[208, 212 (1992)].

Schroeder, 76 Hawai‘i at 528, 880 P.2d at 203 (sonme brackets

added and sone in original) (enphasis in original). This court
ultimately agreed with the ICA's holding that the Estrada rule
applied to the defendant’ s appeal, inasnmuch as the “aggravati ng
circunstances” at issue -- i.e., the use or threat to use a
firearmduring the conm ssion of a felony -- were so “enneshed”
in the charged of fenses that such circunstances shoul d have been
alleged in the charging instrunent and determ ned by the trier of
fact.

Five years later, in Tafoya, this court revisited the
di stinction between “extrinsic” and “intrinsic” facts, as
addressed in Schroeder, in deciding whether the factual finding
requisite to the inposition of an enhanced sentence pursuant to
HRS § 706-662(5), see supra note 1, nmust be nmade by the trier of
fact or the sentencing court. Tafoya, 91 Hawai‘i at 269-70, 982
P.2d at 898-99.

In review ng our previous case law, it is apparent
that “intrinsic” factors, required to be pled in the
i ndi ctmrent and found by the jury, are distinguishable in
that they are contenporaneous with, and enmeshed in, the
statutory el enents of the proscribed offense. Contrarily,
“extrinsic” factors are separable fromthe offense itself in
that they involve consideration of collateral events or
information. Occurrence at a prior tinme is indicative,
al t hough not dispositive, of a conclusion that a factor is
“extrinsic.”

Id. at 271, 982 P.2d at 900 (footnote omtted). This court held
“that findings regarding (a) the age or handi capped status of the

victimand (b) whether ‘[s]uch disability is known or reasonably
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shoul d be known to the defendant’ entail ‘intrinsic’ facts” that
are so “inextricably enneshed in the defendant’s actions in
committing the offense charged . . . that the Hawai i
Constitution requires that these findings be made by the trier of
fact[.]” [Id. at 271-72, 982 P.2d at 900-01. Tafoya, therefore,
overrul ed Huel sman to the extent that the blanket rule that all
factual findings inplicated in HRS § 706-662 were to be nade by
the sentencing judge no | onger applied to subsection (5), thereby
underscoring the point that the requirenent that “intrinsic”
facts nmust be determned by the trier of fact for purposes of
extended term sentencing “rests upon the necessity of upholding a
defendant’s constitutional rights to trial by jury and procedural
due process.” 1d.

Taf oya al so reviewed the pertinent federal authority
t ouchi ng upon the constitutional validity of allowing a
sentencing judge to make factual findings with respect to the
i nposition of an enhanced sentence. 91 Hawai‘i at 272-73, 982

P.2d at 901-02. 1In Jones v. United States, 526 U.S. 227 (1999),

the United States Suprene Court addressed the question whet her
certain provisions of a car-jacking statute, which prescribed
enhanced sentencing penalties, created additional elenments of the
of fense, which would have to be found by the jury, or nerely
descri bed sentencing considerations, which could permssibly be
determ ned by the sentencing judge. |In concluding the forner,
the Jones Court essentially drew a distinction, as this court did
in Schroeder and Taf oya, between (1) factual findings that were

i nextricably enmeshed in the charged offense and therefore
probative of the defendant’s conm ssion of that offense and (2)
factual findings that were wholly independent of the offense

charged in the indictnent and spoke only to characteristics of
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t he defendant that were pertinent to the appropriate degree of
puni shment. The Jones Court noted that “[much turns on the
determnation that a fact is an elenment of an offense rather than
a sentencing consideration, given that el enents nust be charged
in the indictnent, submtted to a jury, and proven by the

Gover nment beyond a reasonabl e doubt.” 526 U S. at 232. Thus,
Jones declared that “any fact (other than [a] prior conviction)
that increased the maxi num penalty for a crine nust be charged in
an indictnment, submtted to a jury, and proven beyond a
reasonabl e doubt.” 526 U. S. at 243 n.6. Tafoya recogni zed,
however, that to extend the Jones rationale to “extrinsic” facts
“woul d contam nate the jury’s required focus on the factual

ci rcunst ances surroundi ng the [charged] offense and potentially
require the introduction of inadm ssible prior bad act or overly
prejudicial evidence to require the jury to nake such findings.”
Taf oya, 91 Hawai ‘i at 273 n.15, 982 P.2d at 902 n. 15.

The United States Suprene Court deci ded Apprendi al nost
ten nonths after our decision in Tafoya. At issue in Apprendi
was a New Jersey “hate-crine” |aw, ® which provided for the
i mposition of an enhanced sentence based upon a finding, to be
made by the sentencing judge by a preponderance of the evidence,
that the charged offense was commtted with a biased purpose.
Apprendi, 530 U.S. at 468-70. The United States Suprene Court

hel d the New Jersey | aw unconstitutional, enphasizing that the

8 HRS § 706-662(6), see supra note 1, which provides for the
i mposition of an extended term of inprisonment based on the defendant’s status
as a “hate crinme offender,” is simlar in substance to the New Jersey hate-
crime statute at issue in Apprendi. See N.J. Stat. Ann. 8§ 2C: 44-3(e) (West
Supp. 1999-2000) (providing for an extended term of inprisonment if the tria
judge finds, by a preponderance of the evidence, that “[t]he defendant in
comritting the crinme acted wth a purpose to intinmate an individual or group
of individuals because of race, color, gender, handicap, religion, sexua
orientation or ethnicity”).
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“relevant inquiry is one not of form but of effect -- does the
requi red finding expose the defendant to a greater punishnent
than that authorized by the jury's guilty verdict?” 1d. at 494.
In other words, a finding that the defendant commtted the
charged offense with a biased purpose, of necessity, required an
assessnment of the “elenmental” facts upon which the indictnment was
based. That being the case, the Apprendi Court held that
findings that inplicated “elenental” facts requisite to inposing
an enhanced sentence nust be charged in the indictnent, submtted
to the jury, and proved by the prosecution beyond a reasonabl e
doubt.® 1d. at 490; accord Estrada 69 Haw. at 230, 738 P.2d at
829 (relying on State v. Apao, 59 Haw. 625, 586 P.2d 250 (1978),
subsequent resolution, 66 Haw. 682, 693 P.2d 405 (1984), in

hol di ng that ®“aggravating circunstances which, if proved, would
result in the application of enhanced sentencing” mnmust be all eged
in the indictment and found by the jury) (enphasis in original);

conpare Al nendarez-Torres v. United States, 523 U S. 224, 226-27

(1998) (holding that a statutory subsection authorizing an
enhanced sentence based on the defendant’s prior conviction
constituted a “penalty provision,” and not a separate offense,
and that only the latter nust be alleged in the charging
i nstrunment and proved by the prosecution beyond a reasonabl e
doubt).

In State v. Carval ho, 101 Hawai‘i 97, 63 P.3d 405 (App.
2002), the Internediate Court of Appeals (I1CA) addressed the
guestions whether, in light of Apprendi, HRS § 706-662 was
unconstitutional on its face and whether Apprendi required a jury

° The United States Supreme Court reaffirned its holding in Apprendi
in Rhng v. Arizona, 536 U.S. 584, 608-09 (2002) (overruling Walton v. Arizona,
497 U.S. 639 (1990)).
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to make the requisite findings under HRS 88 706-662(1) and (4) in
order to support an extended term sentence. The |ICA, reading
Tafoya to be in harnony with Apprendi, held that HRS § 706-662
was not constitutionally infirm

Under HRS 88 706-662(1) and (4), the sentencing judge first

finds the facts relating to the defendant’s prior felony

convictions that place the defendant within the class of

of fenders subject to extended termsentencing, . . . “the

proof of which exposes the defendant to puni shnent by an

extended term sentence, sinilarly to the manner in which the
proof of his guilt exposes himto ordi nary sentencing.’

Carval ho, 101 Hawai ‘i at 111, 63 P.3d at 419 (quoting Huel snan,
60 Haw. at 79, 588 P.2d at 400) (enphasis in original).

Al t hough Carval ho focused primarily on HRS 8§ 706-
662(1) and (4), which set forth the prerequisites to an extended
term of inprisonment based on the defendant’s status as a
persistent or multiple offender, the decision showases the
fundanment al distinction between the nature of the predicate facts
described in HRS 88 706-662(1), (3), and (4), see supra note 1 on
t he one hand, and those described in HRS 88 706-662(5) and (6),
see id., on the other. Specifically, the facts at issue in
renderi ng an extended term sentenci ng determ nati on under HRS
88 706-662(1), (3), and (4) inplicate considerations conpletely
“extrinsic” to the elenents of the offense with which the
def endant was charged and of which he was convicted; accordingly,
t hey shoul d be found by the sentencing judge in accordance with
Huel sman and its progeny. The facts at issue for purposes of HRS
88 706-662(5) and (6), however, are, by their very nature,
“intrinsic” to the offense with which the defendant was charged
and of which he has been convicted; accordingly, they nust be
found beyond a reasonabl e doubt by the trier of fact in order to
afford the defendant his constitutional rights to procedural due

process and a trial by jury. Tafoya, 91 Hawai‘i at 271-72, 982
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P.2d at 900-01; Schroeder, 76 Hawai‘ at 528, 880 P.2d at 203.

In light of the foregoing, we cannot accept Kaua’'s
argunent that Apprendi nmandates that a “nultiple offender”
determ nation, for purposes of HRS § 706-662(4)(a), nust be nade
by the trier of fact and, therefore, that the circuit court’s
order denying his Rule 35 notion was unconstitutional. The facts
foundational to Kaua' s extended terns of inprisonnment in
connection with Counts Il-1V and VI11-XI1l, pursuant to HRS
§ 706-662(4)(a), fell outside the Apprendi rule, and, thus, the
ultimate finding that he was a “nultiple offender” whose
extensive crimnal actions warranted extended prison terns was
properly within the province of the sentencing court. 530 U. S
at 490; Carval ho, 101 Hawai‘ at 111, 63 P.3d at 419.

Mor eover, a review of the record on appeal supports the
circuit court’s FOFs and COLs with respect to the sentencing
court’s inposition of extended term sentences in connection with
Counts Il-1V and VIT11-XIl1l. First, at the hearing on the
prosecution’s notion for extended terns of inprisonnent, Kaua
stipulated to the fact that he was a “nultiple offender,” for
pur poses of HRS § 706-662(4)(a), thereby conceding that he had
satisfied the first step of the Huel sman two-step process for the
i nposition of an extended term sentence. Second, the sentencing
court rendered extensive findings -- i.e., Kaua s history of
al cohol and substance abuse, assaultive and threatening behavior
(whi ch included abuse of a household nenber and terroristic
t hreat eni ng), and access and use of firearnms -- to support its
conclusion that Kaua’s “crimnal actions were so extensive that a
sentence of inprisonnment for an extended term [was] necessary for
protection of the public.” Thus, inasnuch as the sentencing

court’s inposition of extended maxi mum i ndeterm nate terns of
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i mprisonment in connection with Counts Il-1V and VII1-XIl1 passed
nmust er under the Hawai‘ and United States Constitutions, the

circuit court did not err in denying Kaua’s Rule 35 notion.

V. CONCLUSI ON

In light of the foregoing, we affirmthe circuit
court’s findings of fact, conclusions of |aw, and order denying
Kaua’s Rule 35 notion, filed on May 6, 2002.
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